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Preliminary Statement 

: i 

• i 

This is an appeal filed ^December 13, 1945, under Rule j 
10(b) of the General Rules!of this Court and Title 17, Sec- . 
tion 101, D. C. Code, notice thereof having been filed No¬ 
vember 9, 1945, from an order entered November 5,. l94o, j 
by the District Court of the United States for the District 
of Columbia, Schweinhaut; J., appointing Alfred L. Ben¬ 
nett, Esq., appellee’s counsel, as receiver “to take P osses ‘| 
sion of and conserve the ffinds in the possession of and due 
from U-C-Lite Manufacturing Company, Chicago, Illinois, j 
under contracts made with the defendant, Jesse ’ 

for and on behalf of the: joint adventure, found by this 


» 

» 
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Court to exist between plaintiff and defendant, and to hold 
same until further order of this court.” (Appellant’s App. 
19.) 

Jurisdictional Statement 

This order entered November 5, 1945, from which this 
appeal is prosecuted (hereinafter more fully described) 
arose out of litigation between the appellee and the appel¬ 
lant commenced August 19, 1943, with the filing by the 
appellee of a bill of complaint against the appellant wherein 
it was alleged, in substance, that there existed a partner¬ 
ship or joint adventure between the parties for the repre¬ 
sentation before the several agencies of the United States 
Government of the U-C-Lite Manufacturing Company in 
the sale of a portable electric light appliance manufactured 
by that Company. (Appellant’s App. 1-4.) 

It was admitted, in effect, in the order that the contract 
with the U-C-Lite Manufacturing Company for sucli repre- 
• sentation was one between the appellant and that company 
and that appellee was not a party thereto. 

There was no written agreement between the appellant 
and the appellee in this matter, the latter claiming that the 
oral agreement was entered into in June, 1941 and was in 
existence on August 19, 1943, under which the two parties 
were to share equally in the losses and profits, rather com¬ 
missions, resulting from the written contract between the 
U-C-Lite Manufacturing Company and the appellant. 

The complaint prayed for a dissolution of the partner¬ 
ship or joint adventure; an accounting; and the appoint¬ 
ment of a receiver pendente lite. (Appellant’s App. 5.) No 
such receiver was appointed and the late Chief Justice 
Eicher entered an order (Appellant’s App. 10), denying 
appellee’s motion for such a receiver. (Appellant's App. 



• j 

The appellant filed an amended answer denying the ex¬ 
istence of a partnership or joint adventure with the appel¬ 
lee in this matter and alleging that the appellee was an em¬ 
ployee at will of the appellant. (Manuscript Record.) 

Thereafter appellant filed his first and second counter¬ 
claims and set-offs against! the appellee and the appellee 
filed an answer thereto mid a counterclaim against t e 
appellant. These pleadings were not made a part of this ; 
record on appeal because they are not material at this time. 
They formed a part of the application for special appeal 
which this appellant filed ini this Court, No. 9096, and which j 
the Court denied in an order entered November 8, 1945. | 

By special leave of court, appellant also filed third and 
fourth counterclaims agaihst the appellee, praying judg¬ 
ment for the amounts of two unpaid judgments against the , 
appellee which had been entered by courts in the State of , 
New York and which had bjien assigned to the appellant, to¬ 
gether with interest at the (New York Statutory rate as pro¬ 
vided therein. (Appellant’s App. 6-8.) The appellee file 
an answer thereto denying the validity of the judgments and 
alleging that they had been purchased by the appellant with 
the use of moneys belonging to the joint adventure or part¬ 
nership. (Appellant’s Apip. 9-10.) ; 

I 0>) | 

“Order of reference to Auditor , and entering 
judgments on certain claims between parties / j 

A trial was finally had bf the several causes of action set 
forth in the complaint and in the four counterclaims filed by 
the appellant and the one ^counterclaim filed by the appellee. 
Following the trial, the lower court, McGuire, J., wrote and 
filed a memorandum opinion dated February 9, 1945 (Apj 
pellant’s App. 11) and ehtered on May 9, 1945 an entitled 

; 


* 
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“Order of reference to Auditor, and entering- judgments on 
certain claim between parties.’’ (Appellant’s App. 15-17.) 

The appellant objected to a part of the terms of the said 
order of May 9, 1945 before it was entered, particularly 
with reference to an accounting between the parties in the 
matter of the cost of certain crops grown on the Florida 
land and which was later brought before this Court in the 
application for allowance of a special appeal in Xo. 9096, 
above referred to. The trial court further considered the 
matter in his second memorandum opinion dated August 13, 
1945 (Appellant’s App. 12-14), following which he entered 
an order on August 22, 1945 (Appellant’s App. 17), modi¬ 
fying his previous order in a minor particular not here ma¬ 
terial. 

While the application for allowance of the special appeal 
in Xo. 9096 was pending in this Court, the appellee filed a 
second motion for the appointment of a receiver (Appel¬ 
lant’s App. 18.) The appellant filed objections to the al¬ 
lowance of such motion, supported by an affidavit exe¬ 
cuted by A. H. Davis, the secretary-treasurer of the U-C- 
Lite Manufacturing Company, to the effect that said Com¬ 
pany did not have in its possession any moneys unpaid to 
the appellant in which the joint adventure had any interest. 
(Appellant’s App. 19.) This motion was argued and on 
November 5, 1945, the motions justice, Schweinhaut, J.. en¬ 
tered the order complained of, as follows: 

“Upon consideration of the Motion for Appoint¬ 
ment of a Receiver, filed herein by the plaintiff, and 
argument having been had thereon by counsel in open 
Court, it is bv the Court this 5th day of November, 
1945, 

“ORDERED, that Alfred L. Bennett be, and he here¬ 
by is appointed Receiver to collect, take possession of 
and conserve the funds in the possession of and due 
from the U-C-Lite Manufacturing Company, Chicago, 
Illinois, under contracts made with the defendant, Jesse 
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Brie^el for and on beljalf of the joint adventure here¬ 
tofore found by this Court to exist between the plain¬ 
tiff and defendant, and to-hold the same until further 
order of this Court; provided, however, that the afore¬ 
mentioned Receiver before entering upon his duties as 
such, shall file herein an undertaking with surety to be 
approved bv this Court, in the penal sum of $300J)0 
conditioned for the due discharge of his duties as Re¬ 
ceiver.” (Appellant’s* App. 18-19.) 


Notice of appeal was filed November 9, 1945; appellee’s j 
counsel gave bond approved November 19,1945, for $500.00 
as Receiver; and this appeal was filed December 13, 1945. | 
An application for special appeal was also filed in this 
Court, No. 9134, due to stated uncertainty on the part of ! 
counsel for the appellant !is to whether the appeal should 
be a special one under Rule 11 or a general one under Rule j 
10 of the General Rules of this Court. The Court entered 
an order on November 30, ; 1945, denying the application toi j 
allowance of this special appeal. 

. 

Statement of Case 

This appeal is based upon the pleadings above mentioned, j 
including the Davis affidavit, and the three orders of May 
9, August 22, and November 5,1945. Nowhere therein has it 
been alleged by the appellee nor found by the trial court 
that the appellant is insolvent; that he has any propert} 
whatever within the jurisdiction of this court; or that the 
appellant is attempting to! work a fraud on the appellee. 


As a matter of fact, this order of November 5,1945, from, 
which the appeal is prosecuted, purports to authorize a re-j 
ceiver appointed in this jurisdiction to collect funds in thej 
State of Illinois, due and! unpaid to the appellant, for per-| 
sonal services which he tendered to the U-C-Lite Manu¬ 
facturing Company in rrfaking sales of the portable lightj 

to United States Government agencies under contracts be^ 

: 


♦ 

/ 





tween the Company and ihe Government entered into after 
the joint adventure had terminated on August IS, 1043, as 
held in the order, or judgment, entered by the trial court on 
May 9, 1945. 

In other words, the joint adventure has no interest what¬ 
ever in these amounts unpaid to the appellant by the U-C- 
Lite Manufacturing Company because the joint adven¬ 
ture had no part whatever in obtaining contracts from the 
United States Government agencies or any other purchaser 
after the joint adventure was terminated on August IS, 
1943, as determined by the court. 

This order, in effect, purports to create appellee’s coun¬ 
sel a special receiver, or a receiver for tlie limited purpose 
of applying to and receiving a special fund payable to the 
appellant, alone, and which appellee did not assist in earn- 
after the joint adventure had terminated, 
after the joint venture had terminated. 

This situation is no different in principle than if the order 
of November 5, 1945, had purported to authorize this re¬ 
ceiver to make demand upon any bank, anywhere in the 
United States, in which the appellant may have funds on 
deposit and to collect such funds and hold them for the 
further order of the court. 

Furthermore, the order of May 9, 1945 as amended Au¬ 
gust 22, 1945, refers several matters in litigation between 
the parties to the Auditor of the court below for an ac¬ 
counting : 

(1) As to all matters between the parties arising out of 
the U-C-Lite Manufacturing Company joint adven¬ 
ture terminated on August 18, 1943, wherein appel¬ 
lee claimed in his complaint a balance of net profits 
due him; 

(2) As to all matters arising out of the Florida farm ven¬ 
ture where likewise the appellee has claimed in his 
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counterclaim a balance'; to be due in reimbursement 
of one-half of his alleged expenditures; and, 

(3) As to the accrued interest on the two judgments re¬ 
spectively entered Jamjarv 31,1940 for $3,044.e>8 and 
costs and February 2, 1929 for $985.50 and costs b\ 
the courts of the State 6f New York as claimed by ap¬ 
pellant in his third an<j fourth counterclaims. 

4 

The court below has not struck a balance and entered 
judgment in favor of either party for any definite sum of 
money. It cannot do so until the accounting has been had 
and the court has determined any matters which may arise 
in the accounting wherein either party may not agree with 
the rulings of the auditor. . 

This conclusion of fact is jelear from the pleadings and 
from the order and judgment entered May 9, 1945, by the 
trial court, as amended August 22, 1945. 

It may well be that finally! it will be determined that the 
appellee is indebted to the appellant. 


f 

Rule and Statute Involved 

The Rule of this Court involved is Rule 10(b) of its Gen¬ 
eral Rules, it being presumed that the order entered - o- 
vember 30, 1945, denying the special appeal in -No. 9134 is 
a determination that Rule It of the General Rules does not 
apply. This Rule 10(b) is as follows: 

“(b) From Interlocutory Orders 1\ here Posses¬ 
sion of Property is Changed or Affected. Iso mter- 
locutorv order of the .District Court of the United 
States for the District of Columbia, or of any justice 
thereof, whereby the possession of property is changed 
or a ffected, such as orders or the appointment of re¬ 
ceivers granting injunctions, dissolving writs of at¬ 
tachment and the like, Shall be reviewed by this court 
unless the appeal shall be taken in the manner pre¬ 
scribed bv Rule 73(a) ;of the Federal Rules of Civil 
Procedure within 30 days after the order complained 
of shall have been entered.” (Italics mine.) 


l 

r 

i 
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Title 17, Section 101, D. C. Code (1940 ed.) is, in pertinent 
part, as follows: 

“* * * Appeals shall also be allowed to the United 
States Court of Appeals for the District of Columbia 
from all interlocutory orders of the District Court of 
the United States for the District of Columbia, or by 
any justice thereof, whereby the possession of prop¬ 
erty is changed or affected, such as orders for appoint¬ 
ment of receiver, * * *; and also from any other in¬ 
terlocutory order, in the discretion of the said United 
States Court of Appeals for the District of Columbia, 
whenever it is made to appear to said court upon peti¬ 
tion that it will be in the interest of justice to allow such 
appeal.” 


Statement of Points 

The appellant relies upon the following points in this 
appeal: 

1. There having been neither alleged nor established that 
the appellant is insolvent nor had committed fraud 
on the appellee, the court below had no jurisdiction to 
appoint a receiver to take possession of appellant’s 
property in the State of Illinois. 

2. The Auditor for the court below not having submitted 
his accounting report under the order entered May 9, 
1945, as amended by an order entered August 22, 
1945, and a final judgment not having been entered 
by the said court determining a balance due and un¬ 
paid to the appellee on such accounting between the 
parties, the court had no jurisdiction to enter the 
order of November 5, 1945 appointing appellee’s at¬ 
torney as receiver to take possession of any moneys 
which may be due and unpaid to appellant by the 
U-C-Lite Manufacturing Company of Chicago, Il¬ 
linois. 

.‘k The laws of the various jurisdictions, including the 
State of Illinois and the District of Columbia, pro- 
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vide plain and adequate remedies at law for tlie col¬ 
lection of any foreign judgment, and since no final 
judgment had beenjentered in this case by the court | 
below and hence nojattempt made to collect any such! 
judgment, the said'court erred in appointing appel-j 
lee’s counsel as receiver to collect any moneys which| 
may be due and unpaid to the defendant by the U-C-j 
Lite Manufacturing Company in the State of Illinois.j 
The Court erred in : entering the order on November 
5, 1945 appointing! Alfred L. Bennett, Esq., as re¬ 
ceiver in this case.; 


Summary' of Argument 


Xo final judgment had been entered by the trial court* 
adjudging and determining that the appellant is indebted 
to the appellee in any sum whatever. Upon the completion 
of the accounting between the parties, which lias not even 
commenced as yet, it may well result that the appellant is 
entitled to an affirmative judgment against the appelled 
Under such circumstanpes the court below exceeded it* 
jurisdiction in appointing appellee’s counsel as receiver m 

this case. j J 

Woodhouse v. furling, 64 App. D. C. 196, 76 Feq. 

(2nd) 446. . j 

//oiling v. Briei’field Coal & Iron Co ., 1501. S. 37}, 

37 Law ed. 1113. ! 

Pusey & Jone&v. Hanssen. 261 U. S. 291, 67 Law 

ed. 763. 

•I 

There being no showing by appellee and no finding by the 
court below that the appellant was insolvent or that the ap¬ 
pellant was attempting to defraud the appellee, or that tfie 
appellee had been unatile to collect any judgment in the 
case from the appellant, the said Court was without juris¬ 
diction to appoint a receiver in this case to apply to apd 
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collect from the U-C-Lite Manufacturing Company of Chi¬ 
cago, Illinois, any moneys which may have been due from 
that Company to the appellant under its contracts with the 
United States entered into after the joint adventure had 
terminated on August 18, 1943, as determined by the court 
below. 

Pusey & Jones Co. v. Ilonssen , 261 I . S. 291, 67 
Law ed. 763. 

llurwitz v. Hurwitz , 78 U. S. App. D. C. 70: 136 
Fed. (2nd) S00. 

I YooJhouse v. Burling, el al., 64 App. 1). C. 196; 
76 Fed. (2nd) 446. 

Clark v. Bradley , 6 App. D. C. 437. 

Whyte v. Spransy, 19 App. D. C. 450. 

Morrison v. Shuster , 1 Mackey (D. C.) 190. 

It was prima facie established by the affidavit of the sec¬ 
retary-treasurer of the U-C-Lite Manufacturing Company, 
filed with the court below prior to entry of the order, that 
there were no unpaid commissions or other funds earned 
under any contract between said Company and the United 
States Government which had been entered into prior to 
the termination of the joint adventure on August 18, 1943, 
and hence there was no property of the joint adventure in 
the hands of that Company to be taken into the possession 
of the receiver in any event. Such contracts had been com¬ 
pleted and the appellant’s compensation paid long prior to 
the appointment of the receiver made in the order of No¬ 
vember 3, 1945. 

This joint adventure was for the rendition of personal 
services. Appellee had ceased by August 18, 1943, to ren¬ 
der such personal services. There was no property of the 
joint adventure of any description except the commissions 
earned under the contract between appellant and the U-C- 
Lite Manufacturing Company and paid to appellant from 
time to time. Such commissions under all contracts en- 
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tered into between the said Company and the United States 
Government prior to August 18, 1943, had been paid to, 
and received by appellant before this order ot November 
5, 1945, had been entered, j 

The appellee is simply ih the position of an unsecured 
creditor claiming that appellant is indebted to him tor a 
sum of money. The claim; has not been reduced to judg¬ 
ment. Its amount has not |been determined and, as an un¬ 
secured creditor, the appell’ee is not entitled to the appom - 
ment of a receiver at this incomplete stage of the proceed- 

ings. I 

Pusey & Jones v. Hanssen, supra. 

Woodhouse v. Bulling, supra. 

The order entered by thd late Chief Justice Eiclier of the 
court below denying the motion for a receiver pendente hte 
exhausted the discretion of the trial court m this respect 
and that order should havb been followed by Schweinhaut, 

“ I-".* ... *»>S« f »*"*«»”< b * 

amended August 22, 1940* reierrm-, 

counting between the panties to the Auditor of the trial 
court in the matters alleged in the complaint and in appel- 
ee s counterclaim, as well as in the third and fourth coun¬ 
terclaims of the appellant-final judgment having to await 

c-nch an accounting. ; , 

‘ In no event was appellees counsel a proper party to ap¬ 
point as receiver in this <^ase. 

argument 


No receiver appointed, in the District of Columbia has 
jurisdiction to function as such in the State of Illinois. | 

This proposition is self-evident in our constitutional sysj 








has no jurisdiction whatever to appoint a receiver to apply 
in Chicago, Illinois, to the U-C-Lite Manufacturing Com¬ 
pany and demand the payment to him of any moneys which 
that Company may owe to the appellant. Booih v. Clark , 17 
Howard 322; Mitchell Mining Co. v. Emig , 35 App. D. C. 
527. 


II 

The appointment of the receiver in this case was con¬ 
trary to controlling decisions of the courts. 

At this stage of the proceedings, no final judgment for any 
definite amount has been entered in this case in favor of 
either the appellant or the appellee. The order of reference 
entered May 9, 1945, as amended August 22, 1945, clearly 
shows on its face that the trial court gave judgment in favor 
of the appellee and against the appellant on appellant’s 
counterclaims one and two and thus denied them. It fur¬ 
ther clearly adjudges and determines that the parties were 
joint adventurers in the causes of action set forth in the 
complaint and in appellee’s counterclaim. No judgment 
for any definite amount was entered thereon but these mat¬ 
ters were referred to the Auditor for a statement of the 
accounts in each transaction between the parties. Also the 
court gave, as it was required hv the Constitution of the 
United States to do, full faith and credit to the two judg¬ 
ments in the courts of the State of New York against the 
appellee which had been assigned to the appellant and re¬ 
ferred these counterclaims to the Auditor for determina¬ 
tion of the interest, etc., that is, for an accounting to deter¬ 
mine the exact amount for which judgment should be en¬ 
tered by way of offset or otherwise in favor of the appel¬ 
lant on the two New York judgments. 

Even after the accounting has been had and the balance 
between the parties has been determined, with the entry 
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accordingly of a judgment in favor of one party or the 
other, that judgment may result in an appeal to this Court. 
When the judgment to be entered at some time in the future 
does become final, the party ;in whose favor it is must then 
follow the established statutory procedure at law to collect 

the same. i 

There can be no doubt that this is the law. It was so^ de¬ 
clared in Pusey & Jones Company v. Eanssen, 261 I . S. 
291, cited by this Court in reaching a similar conclusion in 
Woodhouse v. Burling , supra. The Pusey & Jones Com¬ 
pany case was one where th* trial court had entered an or¬ 
der appointing receivers pendente life on an allegation o 
Hanssen that he was a creditor of the company and that 
the companv was insolvent,?an allegation of insolvency not 
made in the case of appellant. In reversing the court be¬ 
low the Supreme Court of tie United States stated: 

“That this suit could not be maintained m the a - 
sence of the statute is?clear. A receiver is often ap- 
pointed upon application of a secured creditor^ ho 
fears that his secuntv will be wasted. Kount~e v. 
Omaha Hotel Co.. 10l]V. S. 378, 395.. A receiver » 

often appointed upon application of ^C^Whitfv 
tor who has exhausted Jins legal remedy. See White*. 
Ewina 159 U. S. 36. : But an unsecured simple con¬ 
tract creditor has, in \he absence of statute, no sub- 
stantive right, legal or equitable, in or to ^ Property 
of his debtor. This is jtrue, whatever the nature of ti e 
property; and, although the debtor is a 
and insolvent. The onclv substantive right of a simple 
contract creditor is to have his debt paid in due course 
TTis adiective right iS 4 ordinarily, at la^. f 13 , 
right whatsoever in equity until he has exhausted his 
legal remedy. After ‘execution upon a .judgment re- 
covered at law has been returned unsatisfied he may 
proceed in equity by alcreditor’s bill. Hollins v. Brie 
V field Coal £ Iron Co.) 150 U. S. 371; Compare Swan 
Land £ Cattle Co. v.)Frank 148_U. S. 603; *f iona 
Tube Works Co. v. Ballou , 146 U. S. 517, Pierce v. 

United States , 255 TJ. S. 398, 403.” 


I 


14 


There is no statute in the District of Columbia similar 
to that of Delaware involved in the Pusey & Jones Com¬ 
pany case. The general rule prior to judgment for this 
jurisdiction has been stated by this court in Wood-house r. 
Burling , supra , in language as follows: 

“(1, 2) We think that the lower court was right in 
sustaining the motion to dismiss the plaintiff's bill for 
want of merit. The plaintiff is an unsecured, creditor 
of the Washington Airport, Inc., and his o'aim has 
never been reduced to judgment. It is established by 
the authorities that a receiver for the property of an 
alleged debtor will not be appointed by a court of 
equity at the instance of a creditor whose claim has 
not been reduced to judgment. This requirement is 
not. satisfied by the fact that another and different 
creditor has secured a judgment against the debtor 
and failed to collect the same bv execution. Hollins v. 
Brierjield Coal & Iron Co ., 150 U. S. 371, 14 S. Ct. 127, 
37 L. Ed. 1113; Pusey & Jones v. Hanssen , 26*1 F. S. 
491, 497, 43 S. Ct. 454, 67 L. Ed. 763. 


“(3) Moreover, the allegations contained in the 
bill of complaint do not disclose any fraudulent con¬ 
duct on the part of the Washington Airport, Inc., the 
alleged debtor, nor any effort on its part to defeat the 
collection of the plaintiff’s claims by ordinary legal 
procedure, nor that its assets are being concealed or 
disssipated. The only actual conduct which is set out 
in the bill as fraudulent is the effort of the National 
Aviation Corporation to prevent bidding at the trus¬ 
tees’ sale of the second tract of land. It is not alleged 
that this corporation is insolvent, and, moreover, it 
appears that it has not been served with process in this, 
case, and, consequently, that no valid order or judg¬ 
ment can be entered against it herein.” 

There has not been alleged nor established any fraud, 
or attempted fraud on the part of appellant as in the cases 
of Clark v. Bradley and Whyte v. Spransy, supra. There is 
no such urgency as existed in Harley v. (sittings, 15 App. D. 
C., 427. There is no partnership or joint adventure owned 
tangible property to be conserved as in Creel v. ('reel, 63 


App. D. C. 334, 73 Fed. (2nd) 107, nor has the appellant re¬ 
quested or suggested a receiver as in the latter case. Fur- j 
thermore, it is prima facie ' established that there are no j 
moneys due and unpaid to appellant which were earned by 
the alleged joint adventure.; During the interval between j 
August 10, 1943, and November 5, 1945, or more than two j 
years, all commissions earned under contracts between the ; 
U-C-Lite Manufacturing Company and the United States, | 
which the joint adventure ipay have obtained for the Com- j 
panv, had been paid to the appellant. 

It is submitted that the appointment of appellee’s counsel j 
as receiver in this case is in jhe teeth of this Court’s opinion j 
and judgment in Woodliousi v. Burling and the two cases m j 
the Supreme Court of the United States therein cited in sup- j 
port of this Court’s opinion in that case. The order of j 
November 5, 1945, should b^ reversed. 


The appointment of an attorney for one of the parties 
as receiver to collect moneys of the other party is an im¬ 
proper appointment. 

: 

A receiver is an officer c?f the court making the appoint- j 
ment. He should be as impartial between the parties as the 
court making such appointment is presumed to be. As, 
stated in Gaither v. Stocktridge , 67 Md., 222, a receiver: j 
*<# * * j^g supposed *to be an impartial person as be -1 
tween the parties to the cause, whose function or officej 
it is to receive and preserve the property or fund in 
litigation pendente litk, when it is made apparent to e 
court that the rights ;of the parties concerned require 

such protection. ’ ’ • 

Other rulings to the same effect are Kohernot v. Roos , 
189 S. W. 505, 508; Spring Valley Water Company v. San 
Francisco , 225 Fed. 728, 731, affirmed 246 U. S. 391; Nevitt 

j 
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v. Woodburn, 190 Ill. 283; Glidden v. Hines, 124 Me. 286; 
State v. Rose, 122 Mo. 435, 23 L. R. A. 534; Hall v. Stubb, 
126 Ga. 521; Hay v. McDaniel , 26 Ind. A. 683; Shainivald v. 
Leivis, 8 Fed. 878, 879; Booth v. Clark , 17 Howard, 322, 331. 

There can be no reconciliation of the rule that a receiver 
must be an impartial, or indifferent person as between the 
parties in litigation with the appointment as receiver of the 
attorney for the opposite party to demand, collect and re¬ 
tain, temporarily though it may be, the moneys which may 
be due and unpaid to such other party to the litigation from 
a third person, not a party to the litigation. 

The difficulty of making anv such reconciliation between 
the rule and what was done in the order of November 5, 
1945 would, of course, be accentuated if, perchance, the at¬ 
torney appointed as receiver should be handling the case for 
his client on a wholly or partly contingent basis. 

Conclusion 

Upon the whole case, the order entered November 5, 1945, 
by the court below appointing appellee's counsel as receiver 
should be reversed. 

Respectfully submitted, 

0. R. McGUIRE, 

i 

Attorney for Appellant. 
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APPELLANT’S APPENDIX. 

Case No. 9154. 


1 

T 

I IN THE 

1 DISTRICT COURT OF THE UNITED STATES 

FOE THE DISTRICT OF COLUMBIA, 
i 

t __ 


C. Harry Payne, Jefferson Apartments, 
16th and M Streets, Northwest, Wash¬ 
ington, D. C., * 

Plaintiff . 

vs. ! 

Jesse Briegel, Hay-Aflams House, S00- 
16th Street, Northwest, Washington, 

d. c., 

Defendant. 

i 

_ _ _ _ _ 


Civil Action 
No. 20944| 
Filed Augj. 
19, 1943. j 


Complaint for Dissolution of Partnership or Joint Adven¬ 
ture. Accounting;, Receivership and Injunction. 

: 

? 

The complaint of C\; Harry Payne' respectfully shows: 

1. That he is a citijzen of the United States and a rqsi- 
dent of the District of Columbia. 

2. That the defendant, Jesse Briegel, is a citizen of the 
United States and a resident of the District of Columbia, 
and is sued in his owright. 

3. That in, to wit,-June, 1941, the plaintiff and the de¬ 

fendant entered into an oral agreement of partnership or 
joint adventure, whereby they became equal partners or 
joint adventurers in the selling of a portable hand elecjtric 
light, manufactured by the U-C Lite Manufacturing Com¬ 
pany, Chicago, Illinois, at the Hav-Adams House, wider 
the name and style <5f Jesse Briegel,_ 




o 


4. That the plaintiff and the defendant agreed to em¬ 
ploy one William Weeden to assist them in the demonstra¬ 
tion and sale of said light; that said A\ eeden was to 
2 receive twenty-five per cent (25%) of the commis¬ 
sion realized from the sales of said light, and was to 
receive Forty Dollars ($40.00) per week against a drawing 
account to be established by them; that plaintiff and de¬ 
fendant agreed to share equally in the losses or profits ot 
said partnership or joint adventure; that upon llie com¬ 
mencement of said partnership or joint adventure plaintiff 


and defendant agreed that each should contribute Six Hun¬ 
dred Dollars ($600.00), making a total of Twelve Hundred 
Dollars ($1200.00), which sum was to be deposited in the 
name of Jesse Briegel, Trustee, in the Security Savings and 
Commercial Bank, K Street Branch, Washington, I). 0.; 
that on, to wit, July 28, 1941, plaintiff paid to defendant 
Six Hundred Dollars ($600.00) for his share; that defend¬ 
ant paid from said sum approximately sum of Twelve Hun¬ 
dred Dollars ($1200.00) to the said William Weeden on his 


drawing account; that about the time when the said sum 
had been expended and no orders for said lights had been 
obtained the defendant wanted to withdraw from the part¬ 
nership or joint adventure, but was persuaded by plaintiff 
to continue; that thereafter plaintiff and defendant agreed 
to contribute an additional Four Hundred Dollars ($400.00) 
each, making a total of Eight Hundred Dollars ($800.00) 
of which plaintiff paid his share to defendant; that during 
the existence of the partnership or joint adventure, plain¬ 
tiff, defendant, and the said Weeden each incurred large 
expenses for travelling and sales expenses, which were 
shared equally by plaintiff and defendant; that in addition 
to actual cash expended by plaintiff, he has devoted much 
of his time and efforts in extensive travelling, demonstrat¬ 
ing and selling said light; and that practically all ot the 
sales of said light has been the result of the efforts of plain¬ 


tiff' and said William Weeden. 


3 


D. 


That from the commencement of said partnership ojr 
joint adventure, the defendant has, as agreed betwee^i 
tlie parties, always had full control and management 
of the business and exclusive possession of tiie book:), 
records and statement^ of said business, and although 
plaintiff has from time t-o time demanded of the defendant 
that he be permitted access to said books, records an^i 
statements, he lias been iretused such permission. 

• I 

6. That on to wit, November 13, 1942, the defendant 
rendered his first accounting to the plaintiff of commissions 
received from the L-C Lite Manufacturing Company, front 
the commencement of sa)d partnership or joint adventunj* 
to that date, a photostatic copy of which accounting is at} 
taclied hereto, marked “Plaintiff’s Exhibit A”, and prayed 
to be read and considered as part hereof; in which defend] 
ant represented that he had received commissions, or profi 
its, ot only Seven Thousand Seven Hundred and Seven DoL 
lars and One Cent ($7,707.01) from U-C Lite Manufacture 
mg Company; that in the; early part of July, 1943, plaintiff 
came into possession ot -three statements rendered to the 
defendant by the U-C Lite Manufacturing Company, for 
the Months ot April, May., June, July, August and Septem-j 
her, 1942, which are attached hereto, marked “Plaintiff’s 
Exhibits ‘B\ ‘C’ and ‘Dj, and prayed to be read and con-! 
sidered as part hereof, jwhich statements show that the! 
defendant had received commissions from the said U-C' 
Lite Manufacturing Company, from April, 1942, to and in-j 
eluding September, 1942, jin the amount of Nineteen Thou-1 
sand Six Hundred Fifty-jseven Dollars and Twenty-seven i 
Cents ($19,657.27) and tlnjt there was due on September 30, , 
1942 an additional Eleven'Thousand Seven Hundred Three ! 
Dollars and Ninety-nine Gents ($11,703.99); that on, to wit, 
August 6, 1943, detendanjt rendered an accounting to the ! 
said William Wooden for his share of the commissions' 


« 

» 
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from the U-C Lite Manufacturing Company, for the months 
of July and August, 1943, in which statements defendant 
stated that he received Seven Thousand Seven Hun- 


4 dred Seventy-five Dollars and Thirty-eight Cents 
($7,775.38) from said Company, and that after de¬ 
ducting expenses there is due to the plaintiff, from the 
defendant, as plaintiff’s share of the profits for said 
two months, the sum of approximately Two Thousand Six 
Hundred Dollars ($2600.00) which he refused to pay: that 
on to wit, August 9, 1943, plaintiff demanded of defend¬ 
ant a full, complete and true accounting of all commissions 
received by defendant from the commencement of said part¬ 
nership or joint adventure, to date; that the defendant re¬ 
fused the same and offered plaintiff the sum of Seven 
Hundred Fifty Dollars ($750.00), provided plaintiff would 
give to the defendant a full and complete release of all 
claims and demands of the plaintiff on the defendant, aiis- 
ing out of said partnership or joint adventure; that defend¬ 
ant thereupon told plaintiff that he would pay no furthei 
sums to plaintiff; that from the commencement of said part¬ 
nership or joint adventure to the present time, defendant 
has accounted to the plaintiff for only Forty-three Thou¬ 
sand Two Hundred Seventy-eight Dollars and Eightv-six 
Cents ($43,278.86); that plaintiff is informed and believes 
and therefore avers, that defendant has received commis¬ 
sions of about Eighty-six Thousand Dollars ($86,000.00), 
from the sale of said lights which, except as stated has 
not been accounted for; that in addition to the said com¬ 
missions already received by the defendant, plaintiff and 


said Weeden have obtained orders for the U-C Lite Manu¬ 
facturing Company for approximately fifteen thousand 
(15,000) of said lights, during the month of June, 1943, the 
commissions on which are not included in said Eight}-six 
Thousand Dollars ($86,000.00), but will be payable in the 
near future. 


T 



7. Plaintiff is informed and believes, and therefore 
avers, that defendant is about to depart this jurisdiction. 

f 

8 . That due to such acts of defendant, the continuance 
of said partnership or joint adventure of the said parties 
has become impossible and unprofitable. 

5 WHEREFORE, the premises considered, plaintiff 

demands: • 

( 1 ) That process issu£ against the defendant, com¬ 
manding him to appear aifd answer the exigencies of this 

complaint. j 

«i 

( 2 ) That said partnership or joint adventure be dis¬ 
solved. 


( 3 ) That an accounting be had between the plaintiff and 
the defendant. 1 


(4) That a temporary. Receiver be appointed to take 
possession of and conserve the books, records, debts and 
other assets of said partnership or joint adventure pendente 
life; and that a pennaneiit Receiver be appointed herein, 
to wind up the affairs thereof. 


( 5 ) That the defendant, his agents, servants and em¬ 
ployees be enjoined pendente life and permanently from 
collecting or receiving or: r in any manner interfering with 
or disposing of the partnership or joint adventure, rec¬ 
ords, debts, or moneys, or pther property or effects thereof, j 


( 6 ) And for such other and further relief as the nature 
of the case may require and to the Court may seem proper. 

; C. HARRY PAYNE. j 

\ 

Hugh C. Bickford, » 

James W. Lauderdale, 

Attorneys for Plaintiff 
704 Southern Building ! 

Washington, D. C. • 


i 


i 
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District of Columbia, ss.: 

I, C. HARRY PAYNE, being first duly sworn, ac- 
6 cording to law, on oatb depose and say that I have 
read the foregoing bill by me subscribed, and know 
the contents thereof; that the matters stated therein as of 
my own knowledge are true, and those stated as upon in¬ 
formation and belief 1 verily believe to be true. 

C. HARRY PAYNE 

Subscribed and sworn to before me this 18th day of 
August, 1943. 

! THERESE M. TANG-ORA, 

Notary Public, D . C. 

My commission expires January 14, 1&46. 


13 Defendant’s Third and Fourth Counterclaims 
and Set-offs Against Plaintiff. 

(Filed April 29, 1943.) 

The defendant, pursuant to Title 16, Section 1901, D. C. 
Code (1940 Ed.), and Rule 13 of the Rules of Civil Pro¬ 
cedure, with leave of Court first had and obtained, hereby 
asserts and files his further counterclaims and set-offs 
against the plaintiff. 


HI. 

Third Counterclaim and Set-Off. 

The defendant is the assignee, for good and lawful con¬ 
sideration, under an indenture in writing, dated April 5, 
1944, executed by the Fidelity & Deposit Company of Mary¬ 
land, and signed on its behalf by the Vice-President of said 
Company authorized to execute the said indenture, and at- 



I 

f 
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T 

tested by the Secretary off the said Fidelity & Deposit 
Company of Maryland, under the Seal of said Company, 
which transferred and conveyed to the defendant an un¬ 
paid, unsatisfied and valid'judgment, entered January 31, 
1930, bv the Supreme Court of New York County, State ot 
New York, in favor of the {Fidelity & Deposit Company of 
Maryland against Charles*H. Payne, and plaintiff herein, 
for the sum of Three Thousand Forty-Four Dollars and 
Fifty-Eight Cents ($3,044.58), with interest of Five 
14 Hundred and Two \ Dollars and Thirty-Six Cents j 
($502.36), together iwith Court Costs and disburse- j 
ments of One Hundred Thirty-Eight ($138.00) Dollars, oi j 
for an aggregate amount ‘-of Thirty-Six Hundred Eighty- : 
Four Dollars and Ninety-Four Cents ($3684.94). Saul j 
judgment bears interest at the lawful statutory rate in the ; 
State of New York of six jjercentum per annum from Janu- j 
ary 31, 1930, date of the judgment, until paid. j 

The defendant further Jays that the Supreme Court for 
New York County, State of New York, is a Court of record 
and that it had jurisdiction over both the parties and the j 
cause of action which resulted in the said judgment in the 
amount of Thirty-Six Hundred Eighty-Four Dollars and 
Ninety-Four Cents ($3684,-94). 

The defendant pravs judgment on this his third counter¬ 
claim and set-off against fhe plaintiff for the amount of the; 
judgment in the sum of Thirty-Six Hundred Eiglitv-Four| 
Dollars and Ninety-Fouij Cents ($3684.94), with interestj 
thereon at the rate of six? percentum per annum from Jan¬ 
uary 31,1930, to the date of judgment of the Supreme Court 
for the Countv of New York, State of New York, to the 
date of judgment of this Court on this counterclaim and 

set-off. 


r 
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IV. 


Fourth Counterclaim and Set-Off. 

The defendant is the assignee, for good and lawful con¬ 
sideration, under an indenture in writing dated April 13, 
1944, executed by Westley L. Keough, which transferred 
and conveyed to the defendant an unpaid, unsatisfied and 
valid judgment entered February 2, 1929, by the Municipal 
Court of the City of New York, State of New York, in 
favor of the said Westley L. Keough against Charles 
15 H. Payne, the plaintiff herein, for the sum of Nine 
Hundred Eighty-Five Dollars and Fifty Cents 
($9S5.50). Said judgment bears interest at the lawful stat¬ 
utory rate in the State of New York of Six percentum per 
annum from February 2, 1929, date of the judgment, until 
paid. 

The defendant further says that the Municipal Court of 
the City of New York, State of New York, is a Court of 
record and that it had jurisdiction over both the parties 
and the cause of action which resulted in the said judgment 
in the amount of Nine Hundred Eighty-Five Dollars and 
Fifty Cents ($985.50). 

The defendant prays judgment on this his fourth counter¬ 
claim and set-off against plaintiff for the sum of Nine 
Hundred Eighty-Five Dollars and Fifty Cents ($985.50), 
with interest thereon at the rate of six percentum per an¬ 
num from February 2, 1929, date of judgment of the Mu¬ 
nicipal Court of the City of New York, State of New York, 
to the date of judgment of this Court on this counterclaim 
and set-off. 
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16 Plaintiffs Answer to Defendant’s Third and 

Fourth Counter-claims. 

THIRD COUNTER-CLAIM. 

# 

First-Defense. 

The plaintiff denies that tjhe judgment alleged in the third 
counter-claim is valid, or tllat the same is a final judgment 
against him. 

t 

Second Defense. 

In further answer to tile third counter-claim, plaintiff 
says that the funds with which the defendant purchased the 
alleged judgment of the Fidelity and Deposit Company of 
Maryland against him, are; funds belonging to the partner¬ 
ship which exists between the plaintiff and the defendant, 
as alleged in the original complaint filed by him herein, and 
that, therefore, if the said judgment is a valid one, the judg¬ 
ment is the property of the said partnership and is one of 

the assets thereof. ; 

FOURTH COUNTER-CLAIM. 

i 

% 

Firs*t Defense. 

The plaintiff denies that the judgment alleged m the third 
counter-claim is valid, or that the same is a final judgment 
against him. 


i 

■> 


t 

t 


t 
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Second Defense. 

In further answer to the third counter-claim, plaintiff 
says that the funds with which the defendant purchased the 
alleged judgment of Westley L. Keough against him, are 
funds belonging to the partnership which exists between 
the plaintiff and the defendant, as alleged in the 
17 original complaint filed by him herein, and that 
therefore, if the said judgment is a valid one, the 
judgment is the property of the said partnership and is 
one of the assets thereof. 


18 Motion for Appointment of Receiver Pendente Lite. 

(Filed August 19, 1943.) 

Comes now the plaintiff, C. Harry Payne, and moves the 
Court to pass an order herein, appointing a temporary Re¬ 
ceiver, to take possession of and conserve pendente lite the 
assets of the business now in possession of and being oper¬ 
ated by the defendant, Jesse Briegel, under the name and 
style of Jesse Briegel for the reasons set forth in the an¬ 
nexed Points and Authorities. 


19 Order Overruling Motion for Receiver. 

The motion of the plaintiff for the appointment of a Re¬ 
ceiver pendente lite came on for hearing before the Court 
on September 20, 1943, and was argued by counsel. It is 



11 

hereby adjudged, ordered a^id decreed that the Motion be, 
and the same is hereby overruled. 

| EDWARD C. EICHER, 

\ Chief Justice. 

Xo objection as to form. * 

HUGH C. BICKFORD, 
| Attorney for Plaintiff. 

f 


20 Memorandum. 

1 ) V. C. Lite ; 

Pavne and Briegel as fan as U. C. Lite is concerned were 

engaged in a joint adventure. 

2) Halstead Matter 1 j 

I specifically find no malice on the part of Payne or legal 
wrong of any character ih alleged Halstead matter and 
apart from that alleged damage is highly speculative and 
sheerly conjectural. ♦ 

3) Florida Land Deal j 

Statute of Frauds applies—a joint adventure. 

• 

4 ) New York Judgments J 

1 

Valid counterclaim. • 

Both the plaintiff and defendant in this case were as de¬ 
vious with the Court as they apparently were with each 
other. Both made most unreliable witnesses the defend- 
ant being the more unreliable of the two. 
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Counsel will submit propose findings in consonance with 
this memorandum opinion. 

(Signed) MATTHEW F. McGUIRE, 
Associate Justice. 

February 9, 1945. 


23 Memorandum. 

July 19, 1941, Payne & Briegel reduced to writing and 
executed an agreement entered into on June 2, 1941 (De¬ 
fendant's Exhibit ir6) for the cultivation of a crop of to¬ 
matoes on certain land in Florida. Paragraph 9 thereof 
provided for the planting of additional crops after the lirst 
crop was sold and settlement made. 

Despite this, a second crop of vegetables w*as planted on 
the land with BriegePs knowledge and, at least tacit consent 
(Tr. 365) before the first crop was sold. 

On April 25, 1942 Briegel claimed the parties entered 
into oral agreement for sale of his land and his interest in 
the growing crops to Payne for $6,000 (Tr. 368) and there¬ 
after he contends he knew nothing further concerning the 
operation of the farm (Tr. 370). While the evidence be¬ 
fore the Court indicated that Payne was left in possession 
of the property, no payment wras made by Payne to Briegel 
and although a deed was prepared it was never delivered 
to Briegel of accepted by Payne (Tr. 369). 

Yet on June 16, 1942 Briegel wu-ote Davidson as follows: 
“I was not only surprised but startled wiien Mr. Payne 
told me about the financial mess the farm operation 
has gotten into. Under the terms of the agreement 

24 which we originally had with you you were appointed 
and accepted a trusteeship in connection with these 
matters. In view of the present developments, I here¬ 
by demand an immediate and strict accounting of the 
entire transaction as I propose to hold you individual- 



> 

1 

1 

*> o 
id 

\ 

ly responsible as trusteeifor all of the value and money 
in connection therewith.}” 

This is in direct contradiction to his testimony that he 
knew nothing about the operation of the farm after April 
25 th. i 


Still Payne took over Bruegel’s interest and personally 
assumed obligation for some at least, ot the debts of the 
■joint adventure (Letter frdfm Payne to Hawkins Suppl} 
Co., Fort Pierce, Fla. April* 27, 1942 wherein he stated he 
assumed all obligations). j 

There was no evidence before the Court that Payne made 
any request for further financial assistance from Briegel; 
that he accounted to Briegbl for profits or losses on the 
operations; nor is there evidence that Briegel asked for an 
accounting from Payne, or iiver demanded payment of the 
alleged sale price of $6,000. j 

Payne sued Briegel August 19, 1943 on the TJ-G Lite 
matter and Briegel answered September 15, 1943 and the 
case was originally pre-trie^ March 7, 1944. 


Briegel cross-claimed Ap’ril 5, 1944, inter at in, Florida 

Land Deal. J 

? 

Pavne counter-claimed April 26, 1944 on Florida Land 


Deal. | 

Briegel repossessed land in question (Cross-claim filed 
April 5, 1944) but no evidence before the Court as to when 
this occurred. [ 

Payne has completed his! part of the alleged agreement, 
with the exception of the payment of the $6,000 and it was 
not until two years thereafter that any demand was made 
for Briegel to stand-his share of the alleged losses. 

The Court has held, and counsel have all agreed 
that the contract with respect to the sale of land is 


i 

! 

i 

i 


I 

i 


i 

i 

i 


i 


i 

I 

i 




i 


i 
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unenforceable since it falls within the prohibition of the 
Statute of Frauds. 

The Court has already dismissed Briegel’s claim for 
$6,000 against Payne—the selling price of the land—hav¬ 
ing in mind therefore the fact Payne sued Briegel August 
19, 1943 on the U-C Lite deal so-called and the cross-claim 
on the land was not interposed by Briegel until almost a 
year later with Payne immediately counter-claiming—I re¬ 
gard the transaction therefore as a joint transaction up un¬ 
til June 16, 1942 when Briegel evidenced by his letter to 
Davidson, that hs> was demanding “an immediate and strict 
Accounting of the entire transaction as I propose to hold 
you individually responsible as trustee # * # ”, 

It is to be noted that this wrns two months after Payne’s 
letter to the Hawkins Co. on April 27, 1942. 

If Payne therefore made any profits by the exercise of 
control over the land in question, having in mind he never 
admitted he agreed to purchase it, Briegel is entitled to an 
accounting for the profits—and to bear a fortiori —if the 
former be lacking, the responsibility for such obligations 
as Payne might have assumed—proper evidence being ad¬ 
duced—and in the absence of any manifestation to third 
parties of exclusive control in which case the responsibility 
is his own. 

I repeat that I stated originally, that neither party ap¬ 
parently were over scrupulous with each other, and wholly 
lacking in that candor which would have proved extremely 
helpful in the judicial resolution of their difficulties. Coun¬ 
sel on both sides, on the contrary, have been extremely 
patient and painstaking and possessed in great degree of 
the quality referred to above, so deplorably lacking in the 
litigants. 

(Signed) MATTHEW F. McGUIPE, 
Associate Justice. 


August 13, 1945. 
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21 Order of Reference tp Auditor, and Entering 
Judgments on Certain Claims Between Parties. 

r 

. 

This cause came on for hearing upon the pleadings and 
trial in open Court, and upon consideration thereof, the 
Court having found that thji plaintiff and defendant were 
engaged as joint adventurers in the sale ot certain elec¬ 
trical products for the U-C-Xite Manufacturing Company, j 
and that the plaintiff is entitled to an accounting from the j 
defendant for his one-half interest in the profits from all 
business obtained for the L T -C-Lite Manufacturing Com- j 
pany, to and including August 18, 1943; that the defendant | 
is not entitled to recover from the plaintiff on his claim set 
forth in defendant’s First: Cross-claim and Set-off; that j 
the defendant is not entitled to recover from the plaintiff 
on his claim set forth in defendant’s Second Cross-claim 
and Set-off; that the plaintiff and defendant were joint ad¬ 
venturers in the farming atid developing of their lands in 
Florida, as set forth in the plaintiff’s Counterclaim against j 
the defendant, and that thj> plaintiff is entitled to an ac- j 
counting to determine the homes due from the defendant 
for all debts paid or incurred prior to April 25, 1942 on ac¬ 
count of said joint adventure in said Florida land; and that 
the defendant is entitled to recover from the plaintiff on the 
judgments owned by the defendant and outstanding against 
the plaintiff in the Courts pf New \ork; it is b\ the Court j 
this 9th day of May, 1945, 

Vl)JUDGED and ORDERED: 

; 

1 . That the matter of the plaintiff’s claim contained in 
his original Complaint be And the same hereby is, referred j 
to the Auditor of this Court, with instructions to state the j 
account between the* plaintiff and defendant as joint 
°2 adventurers in the handling of the sale of the prod¬ 
ucts of the TT-C-Litj? Manufacturing Company, and j 
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to determine and report to tL-is Court the amount of the one- 
half share of this plaintiff in the profits resulting from all 
business obtained by the said joint adventure to August 
18, 1943. 

2. That judgment be entered in favor of the plaintiff 
against the defendant on the claim contained in the defend- 
ant’s First Cross-Claim and Set-off. 

3. That judgment be entered in favor of the plaintiff on 
the defendant’s Second Cross-claim and Set-off. 

4 . That the matter of the claim of the plaintiff as set 
forth in the plaintiff’s Counterclaim against the defendant 
be and the same hereby is referred to the Auditor of this 
Court for the purpose of stating the account between the 
plaintiff and the defendant as joint adventurers in the 
fanning and developing of their lands in Melbourne, Flor¬ 
ida, with instructions to determine and report to this Court 
the monies for which the said parties are liable each to the 
other for all debts paid or incurred on behalf of the said 
joint adventure prior to April 25,1942. 

5. That the defendant recover from the plaintiff the 
sum of $3,044.58 with interest and costs, under the judg¬ 
ment owned by the defendant, entered January 31, 1940 by 
the Supreme Court for New York County, State of New 
York, in favor of the Fidelity and Deposit Company against 
the plaintiff, and for the sum of $985.50 with interest and 
costs, under the judgment owned by the defendant, entered 
February’ 2, 1929 by the Municipal Court of the City of 
New York, State of New York, in favor of Westley L. 
Keough against the plaintiff, as set forth in defendant’s 
Third and Fourth Counterclaim and Set-offs. 

IT IS FURTHER ORDERED that the enforcement of 
the judgments set forth in paragraph 5 hereof, be and the 
same hereby is stayed, until the entering of subsequent 



» 

» 

» 
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judgments upon the claims hereinabove set forth and which 

bv this Order are referred to the Auditor of this Court. 

* ; 

• MATTHEW F. McGUIBE, 

f Justice. 

_ l - 

26 Order Modifying Detree of May 9,1945 and 

Overruling Motion for Rehearing. 

f 

This cause came on for hearing in open court on the mo¬ 
tion of the defendant for rehearing of the Court’s finding 
contained in paragraph numbered four of the Order of this 
Court entered May 9, 1945,’and the Court having filed its 
memorandum opinion thereon, it is by the Court, this 22nd 
day of August, 1945, } 

ADJUDGED, ORDERED and DECREED that, in con¬ 
formity wuth said memorandum opinion, the date of “June 
16, 1942” be, and it is hereby substituted for the date of 
“April 25, 1942” stated in the last line of paragraph num¬ 
bered four of the Order entered May 9, 1945, and that as 
herein modified the said Of’der of May 9, 1945, be, and it 
is hereby affirmed; and ! 

IT IS FURTHER ORDERED that the defendant’s mo¬ 
tion for rehearing be, and the same hereby is denied. 

| MATTHEW F. McGUIRE, 
} Justice. 

No Objection as to Form : * 

0. R. McGuire, * 

Attorney for Defendant. J 


* 

» 

* 

r 

; 

* 

X 

1 

i 

* 


» 



18 


27 Motion for Appointment for Receiver. 

Comes now the plaintiff, by his attorneys, and moves the 
Court to appoint a Receiver to collect, take possession of 
and conserve the assets of the joint adventure now in tue 
possession of the U-C-Lite Manufacturing Company, unti 1 
further order of this Court, for the following reasons: 

1. This Court has found by its order of May 9, 1945 
that the plaintiff and defendant were engaged as joint ad¬ 
venturers in the sale of lights for the U-C-Lite Manufac¬ 
turing Company, and the matter of the accounting between 
the parties has been referred to the Auditor of this Court 
to state the account. 

2. Plaintiff’s counsel have been advised by the U-C-Lite 
Manufacturing Company, that the defendant is insisting 
that the funds in its hands be paid to him. 

3. That the defendant is a non-resident of the District 
of Columbia and has no assets in this jurisdiction. 

4 . Irreparable damage will be sustained by the plain¬ 
tiff unless this Court appoints a Receiver to collect and 
hold said funds pending the accounting aforesaid. 

(Signed) ALFRED L. BENNETT, 
(Signed) HUGH C. BICKFORD, 
Attorneys for Plaintiff. 


29 Order Appointing Receiver. 

Upon consideration of the Motion for Appointment 
of a Receiver, filed herein by the plaintiff, and argument 
having been had thereon by counsel in open Court, it is 
by the Court this 5th day of November, 1945, 

ORDERED, that Alfred L. Bennett be, and he hereby 
is appointed Receiver to collect, take possession of and 
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conserve the funds in the possession of and due from the 
U-C-Lite Manufacturing Cojupany, Chicago, Illinois, under 
contracts made with the defendant, Jesse Briegel, for and 
on behalf of the joint adventure heretofore found by this 
Court to exist between the jplaintilf and defendant, and to 
hold the same until further! order of this Court; provided, 
however, that the aforementioned Receiver before entering 
upon his duties as such, sjjiall file herein an undertaking 
with surety to be approved Toy this Court, in the penal sum 
of $500.00, conditioned for 'the due discharge of his duties 

as Receiver. j 

By the Court, 

H. A. SCHEINHAUT, 

Justice* 

% 


i 




Undertaking—Receiver for $o00.00 
approved and filed Nov. 19, 1945. j 

CHARLES E. STEWART, 

By (Signed) JOHN J. DONO\AN, j 

: Deputy Clerk. 

j 

A True Copy » 

Test: 11-29-45. ; j 

Charles E. Stewart, j 

Clerk. I 

: 

By (Signed) Jane E. Bangs, 

. 

Seen : : 

(Signed) 0. R. McGuiw*, 

Attorney for Defendant. 


28 State of Illinois, j) 

Countv of Cook. A 

* i ' \ 

A. H. DAVIS, being duly sworn, on oath deposes and 
savs that he is Secretary ;jmd Treasurer of U-C-Lite Manu¬ 
facturing Company; that Under the contract which said com-; 
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pany entered into with Jesse Briegel, of Washington, D. C., 
there are no moneys due and payable to the said Jesse 
Briegel in connection with any contracts entered into be¬ 
tween said company and the United States Government 
prior to August 19, 1943; that all contracts entered into by 
said company with the United States Government prior 
to August 19, 1943 have been fully completed and fulfilled; 

1 and that no part of any moneys now held by said company 
on account of its said contract with Jesse Briegel repre¬ 
sents any commissions earned under contracts with the 

1 United States Government entered into prior to said date. 

! (Signed) A. H. DAVIS. 

Subscribed and sworn to before me, 
this 26th day of October, 1945. 

(Signed) Agnes B. Leahy, 

(seal) Notary Public. 


31 Statement of Points on Which the Defendant 

Intends to Rely. 

The defendant, Jesse Briegel, intends to rely upon the 
following points on this appeal under Rule 10(b): 

1 . There having been alleged nor established that the 
defendant is insolvent or had committed fraud on the plain¬ 
tiff, the Court had no jurisdiction to appoint a Receiver to 
take possession of petitioner’s property in the State of 
Illinois. 

2. The Auditor for the District of Columbia not having 
submitted his accounting report under the order entered 
May 9, 1945, as amended by an order entered August 22, 
1945, and a final judgment not having been entered by the 
Court determining a balance due and unpaid the plaintiff 
on such accounting between the parties, the Court had no 
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jurisdiction to enter the order of November 5, 1945, ap¬ 
pointing plaintiff’s attorney ,as Receiver to take possession 
of any moneys which may bk due and unpaid to defendant 
by the U-C-Lite Manufacturing Company of Chicago, 
Illinois. I 

4 

3. The laws of the various States, including the State 
of Illinois, provide a plain ^nd adequate remedy at law for 
the collection of any foreign judgment, and since no final 
judgment had been entered in this case and hence no at¬ 
tempt made to collect any s’uch judgment, the Court erred 
in appointing plaintiff’s attorney as Receiver to col- 
32 lect any moneys which may be due and unpaid to the 

defendant by any patty in the State of Illinois. 

* 

5. The Court erred in etitering the order dated Novem¬ 
ber 5, 1945, appointing Alfred L. Bennett, Esquire, as Be- 
ceiver in this case. r 

f 

9 


4 

4 
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IN THE 

United States Court of Appeals 

FOB THE DlSTBICT OF COLUMBIA 


No. 9154 


JESSE BRIEGEL, Appellant 
\ 

VS. 

CHARLES H. PAYNE, Appellee 


BRIEF jfrOR APPELLEE 


APPELLEE’S STATEMENT OF CASE 

In the appellant’s statement of the case and in his brief, 
the appellant entirely bmits any mention of the letter 
dated September 19, 1945 (Appellee’s Appendix A here¬ 
with) received from the law firm of Matthews, Harmon and 
Springer, attorneys for .the U-C-Lite Manufacturing Com¬ 
pany, which was annexed to the motion of the plaintiff 
below and which formed the basis for the decision of Mr. 
Justice Schweinhaut in appointing a receiver. The Court 
had theretofore found 'in its Order dated Ma\ 9, 19^5 
(Appellant’s App. page 1 15) that the plaintiff and defend¬ 
ant were engaged as joint adventurers in the sale of certain 
electrical products for the U-C-Lite Manufacturing Com- 


pany and that the plaintiff was entitled to an accounting 
from the defendant for his one-half interest in the profits 
from said business. The letter from the attorneys for the 
U-C-Lite Manufacturing Company related that the plain¬ 
tiff was becoming insistent that the funds in their hands 
be paid over to him. 

SUMMARY OF ARGUMENT 

1. Appellant completely avoids the basic reason for 
the Order of Appointment of Receiver. 

2. The Court was within its jurisdiction and discre¬ 
tion in ordering the appointment of a receiver and the 
Court had good and sufficient cause for making the 
appointment. 

3. Appellant does not allege or establish that the 
appointment of a receiver will in any way cause damage 
to him. 

4. The granting of a receivership is the only method 
appellee has of securing the only known assets of the 
joint adventure pendente lite. 

5. The appellant made no objection in the Court 
below to the receiver appointed, and if he is dissatisfied 
with the appointment he should address his complaint 
to the Court below which made the same. 

ARGUMENT 

1. Appellants brief omits any reference to the letter 
which was made a part of appellee’s motion for appoint¬ 
ment of a receiver and which formed the basis for the 
Court’s order. 

The letter referred to (Appendix A herewith) was from 
the law firm of Matthews, Harmon & Springer, 327 So. 
LaSalle St., Chicago, Illinois, attorneys for the U-C-Lite 
Manufacturing Company, dated September 19, 1945, which 
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stated that appellant was demanding of them that funds 
in the hands of the U-C-liite Manufacturing Company be 
paid to him. This information was furnished in response 
to a request by attorneys for appellee that any such funds 
in their hands be held until the current litigation between j 
appellant and appellee had been concluded, because the | 
Court below after full tri^l before Mr. Justice McGuire, 
had found as a fact and held that a joint adventure existed j 
between appellant and appellee in their dealings with the j 
U-C-Lite Manufacturing Company. Appellant is not a | 
resident of the District of Columbia and by previous plead- | 
infirs and affidavits heretofore filed in this case it had j 

° f # 

been shown that he has not tangible assets within the juris- j 
diction of the Court. That the appellant was attempting 
to collect funds which could be due the joint adventure was : 
shown by this letter. Hence the letter was annexed to, and 
formed the basis of appellee’s motion for the appointment 
of a receiver. The lower*Court found as a fact that ap¬ 
pellant and appellee are joint adventurers and each has a 
one-half interest in funds ‘derived from sales for the U-C- j 

I 

Lite Manufacturing Company. 

Under these circumstances the Court below deemed it! 
necessary that a receiver be appointed to collect and hold: 
the funds due the joint adventure pending the report of 
the Auditor of the Court in order to prevent appellant from 
obtaining said funds in derrogation of the plaintiff’s j 
rights. 

The omission of any reference to this letter in appellant’s 
brief appears to be a complete avoidance of the basic issue, 
i. e., the necessity for the appointment of a receiver. 

2. The appointment of a receiver pending final deter- j 
mination is within the soupd discretion of the Court. 

The appointment by the, Court of a receiver, pending the 
final determination of the accounting between the parties! 




was entirely within the discretion of the Court. This 
principle appears to be well established. Creel v. Creel, 
63 App. D. C. 384, 73 Fed (2nd) 107; Vernon v. Provident 
Relief Association, 57 App. D. C. 235; Masters v. Hartmann, 
45 App. D. C. 253; U. S. Shipbuilding Co. v. Conklin, 126 
F. 132; Johnson v. Manhattan R. Co., 289 U. S. 479, 77 L. Ed. 
1331, 53 S. Ct. 721; Sage v. Memphis & L. R. R. Co., 125 

U. S. 361, 31 L. Ed. 694, 8 S. Ct. 887. 

The ultimate end of a receivership is to enable the 
Court to accomplish, so far as practicable, complete justice 
between the parties before it. Hagerstown Furniture Co. 

V. Baker, 155 Md. 549. To this ultimate end it is the pur¬ 
pose of a receivership to prevent injury or loss to the thing 
in controversy and to preserve it pendente lite for the secu¬ 
rity of all parties in interest to be finally disposed of as the 
Court may direct. 

When the Court below has exercised this discretion and 
a receiver has been appointed, the impropriety of an order 
appointing a receiver pendente lite must be made quite 
clear to justify an Appellate Court in setting it aside. 
Wood v. Grayson, 16 App. D. C. 174; Clark v. Bradley, 6 
App. D. C. 437. 

As was pointed out to the Court below, there is no tangible 
property belonging to appellant within the jurisdiction of 
the Court, and the only known assets resulting from the 
joint adventure are the funds in the hands of the U-C-Lite 
Manufacturing Company. Inasmuch as appellant is de¬ 
manding that these funds be paid over to him, and since 
there is imminent danger of loss or dissipation of such 
assets, the appointment of a receiver would appear to be 
authorized. International Trust Co. v. Decker Bros., 152 
F. 78,11 L. R. A. 152. 

3. The order and appointment of a receiver in this case 
to collect and hold the funds now in the hands of the U-C- 
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Lite Manufacturing Company does not operate to cause any 
damage to the appellant, nor does he allege the same. The 
receiver, as an officer and agent of the Court will only be 
holding the funds pendente- lite, under proper bond, until 
the present litigation is concluded, and at that time will pay 
over to the parties such sum’s as the Court may direct. 

4. It is, of course, necessary that a domiciliary receiver¬ 
ship exist before ancillary proceedings can be instituted. 

Regarding the appellant’s contention that “No receiver 
appointed in the District of Columbia has jurisdiction to 
function as such in the State of Illinois” it is submitted that 
an ancillary receivership may be sought by a foreign re¬ 
ceiver in a state where assets of the appellant are found. 
Sterrett v. Second National Bank, 248 U. S. 73; 63 L. Ed. 
135, 39 S. Ct. 27. By a rule of comity, however, based in 
part upon paramount necessity, the authority of receivers 
appointed in one state will be recognized in many ways by 
the courts of another state. •Guarantee Trust <& S. D. Co. v. 
Philadelphia, R. <& N. E. R. Co., 69 Conn. 709, 38 A. 792, 
38 L. R. A. 804. Thus, aj receiver of one state wdll be 
recognized and permitted by the courts of another to do 
all that is necessary to take and possess the property of 
the debtor there located, provided that to do so will not 
violate any law or policy of the latter state or do injustice 
to any of its citizens, or those of a third state who have 
come there to enforce their claims against the debtor. 
Linville v. Hadden, 88 Md. 594, 41 A 1097, 43 L. R. A. 222. 

A Court will, of course, exercise its own jurisdiction and 
discretion in passing upon an application to it for a receiver¬ 
ship ancillary to a receivership in another jurisdiction. 

5. Regarding appellant’s contention that “the appoint¬ 
ment of an attorney for one of the parties as receiver to 
collect moneys of the other'party is an improper appoint- 
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ment”, it is clear that appellant’s complaint should be 
addressed to the Court granting the order and making the 
appointment, inasmuch as that Court has the authority to 
vacate, void, or make substitutions in the receivership and 
the appointed receiver if it, within its sound discretion, de¬ 
cides that the appointment was improper, or that there is 
cause for a substitution in the appointment. The appellant 
made no objection in the Court below to the receiver ap¬ 
pointed, took no steps to urge upon that Court the neces¬ 
sity for the appointment of some other person, and, his ob¬ 
jection, therefore, cannot now be considered in this Court. 

1 CONCLUSION 

The action of the Court below r as contained in its order 
entered November 5, 1945, appointing the receiver should 
be affirmed. 

Respectfully submitted, 

Hugh C. Bickford, 
Alfred L. Bennett, 

L. Kenneth S'wiger, 
Attorneys for Appellee. 
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APPELLEE’S APPENDIX 

I 

Matthews, Harmon & Springer 

7 ' i 

327 South La Salle Street 
Chicago 4, Illinois 

September 19, 1945 

Alfred L. Bennett, Esq. . 

Hugh C. Bickford, Esq. • 

Denrike Building 
1010 Vermont Avenue 
Washington 5, D. C. \ 

Gentlemen : • 

Re: C. Barry Payne v. Jesse Briegel 

We are counsel for U-C-Lite Manufacturing Company, | 
to which you addressed a notice under date of February 12 
not to make anv disbursements of any kind to Mr. Jesse 
Briegel until further notice. We have endeavored to co¬ 
operate with vou in accordance with your request so far, 
notwithstanding that you h£ve never furnished any certified j 
copy of the judgment which you state was rendered holding 
that your client, Mr. C. Harry Payne, and Mr Jesse Briegel 
were joint adventurers in, all matters involving U-C-Lite 
Manufacturing Company. The attorney for Mr. Briege 
has recentlv become very insistent that we pay at once all 
amounts owing to Mr. Briegel over and above the deduction 
required to be made in accordance with a letter from the 
Naw Department with reference to excessive profits, which 
have been determined in accordance 'with renegotiation of 
Mr. Briegel’s contract with our client. 

We are writing this letter as a matter of courtesy to 
inform vou that unless y-ou can produce some legal au- : 
thority justifying the further withholding of sums owing , 
to Mr. Briegel, we will probably be compelled to advise 
client to make payment to Mr. Briegel m accordance with , 
the recent requests of his attorney. Apparently it is the 
majority rule that each jqint adventurer has the power to 
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bind the other, and therefore it would appear that payment 
by our client to Mr. Briegel and his delivery of a receipt or 
release therefor would bind your client as a joint adventurer. 
See 30 Am. Jur., p. 699. Will you please advise promptly 
what is the present status of the litigation between Mr. 
Payne and Mr. Briegel and what justification, if any, you 
can adduce for our client honoring your request to withhold 
payment of funds owing to Mr. Briegel. 

Yours very truly, 

(S.) Francis E. Matthews. 

FEM :L. 
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